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derived under them equalled the sum paid. Rice v. Butler (1899) 160 N. Y. 
578, 55 N. E. 275. The court in the instant case assumes there was no fraudulent 
misrepresentation, but in dictum erroneously adds that a fraudulent misrepre- 
sentation as to age would not be a good defense if proved. Cf. Falk v. Mc- 
Masters, supra. The New York law applied in Falk v. McMasters should prop- 
erly be limited to permit the defendant to plead the damages arising from the 
misrepresentations as a pro tanto defense. See (1922) 22 Columbia Law Rev. 
78. Then, whether we regard the instant case as one of fraud and base the de- 
fendant's right of retention on the amount of the damage inflicted, or eliminate 
the fraud and base the defense upon the benefit accrued to the plaintiff, under the 
New York decisions, the sum which the defendant is entitled to retain should be 
the same. 

Insurance— Waiver of Non-Waiver Clause. — The plaintiff's house was insured 
against fire under a policy containing a clause prohibiting waiver by any "officer, 
agent or other representative of this company" except by written indorsement of 
the policy. A breach of a condition was waived orally by an authorized agent of 
the defendant insurer. After loss, in an action on the policy, held, for the plain- 
tiff. Aetna Ins. Co. v. Indiana National Life Ins. Co. (Ind. 1921) 133 N. E. 4. 

In general, a clause in an insurance policy, as in any other contract, may be 
waived by the party for whose benefit it was inserted. See' Allen v. Phoenix 
Assurance Co. (1908) 14 Idaho 728, 747, 95 Pac. 829. There is an irreconcilable 
split of authority, however, as to whether a clause prohibiting waiver except in 
writing on the policy, may be waived. The majority of courts hold that such a 
clause is ineffectual to prevent waiver according to the general rules of contracts. 
Continental Ins. Co. v. Bair (1917) 65 Ind. App. 502, 116 N. E. 752; Black v. 
Grain Shippers' Mut. Fire Ins. Ass'n (1915) 171 Iowa 309, 152 N. W. 7; contra, 
Lumber Underwriters v. Rife (1915) 237 U. S. 605, 35 Sup. Ct. 717. It may gen- 
erally not be waived when part of a form policy required by statute. Anderson v. 
Manchester Fire Assur. Co. (1894) 59 Minn. 182, 60 N. W. 1095; Sparks v. National 
Fire Ins. Co. (1918) 23 Ga. App. 38, 97 S. E. 462; contra, Ross-Langford v. Mer- 
cantile Town Mut. Ins. Co. (1902) 97 Mo. App. 79, 71 S. W. 720. Even where it may 
not be waived it has been restricted to express agreements and held not to cover 
implied or parol waiver. Security Mut. Life Ins. Co. v. Riley (1908) 157 Ala. 553, 
47 So. 735. Permitting the waiver, as in the instant case, is in accord with the gen- 
eral policy of the courts to prevent forfeitures whenever possible. See Montana v. 
Missanellese Society of Mutual Aid (1911) 72 Misc. 515, 518, 130 N. Y. Supp. 455. 

International Law — Unrecognized Government — Capacity- to Sue. — In an 
action by the Russian Soviet government the defense was that the plaintiff, not 
having been recognized by our government, had no capacity to sue. Held, for the 
defendant. The test of the right of a foreign government to sue is recognition 
by the executive or legislative department. Russian Socialists Federated Soviet 
Government v. Cibrario (App. Div. 1st Dept. 1921) 191 N. Y. Supp. 543. 

At law a foreign nation is an artificial person, and as such, has capacity to sue. 
Mexico v. De Arangois (N. Y. 1856) 5 Duer 634; Honduras v. Soto 112 N. Y. 
-310, 19 N. E. 845. Recognition, which confers this capacity, is for the executive. 
1 Moore, Digest of International Law (1906) § 75. The court will take judicial 
notice of such recognition. Oetjen v. Central Leather Co. (1918) 246 U. S. 297, 38 
Sup. Ct. 309. This recognition, once made, relates back to the inception of the 
foreign government. Oetjen v. Central Leather Co., supra; Yucatan v. Argumado 
(1915) 92 Misc. 547, 157 N. Y. Supp. 219; Underltill v. Hernandez (1897) 168 U. 
S. 250, 18 Sup. Ct. 83. No distinction is made, for the purpose of suing, between 
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recognition of the government as a government de facto or de jure. See Luther 
v. Sagor & Co. (1921) 7 Lloyd's List R. 218, 220. When recognized, the acts of a 
foreign nation are those of a sovereign state, and the courts of one country will not 
sit in judgment on the acts of another done within its territory, regardless of their 
opinion of the morality of such acts. Oetjen v. Central Leather Co., supra; Luther v. 
Sagor & Co., supra. Redress for such grievances must be obtained through means 
available by sovereign powers as between themselves. Underhill v. Hernandez, 
supra, 252. It has been suggested that in cases like the instant case where only 
property rights are involved and such a rule would prevent a just claim from being 
prosecuted that the foreign government though unrecognized should be allowed to 
sue. However, the rule may be supported as giving the State Department addi- 
tional power in its negotiation with the unrecognized nation. 

Landlord and Tenant— Lease For Saloon — Effect of Prohibition. — On Feb- 
ruary 1, 1914, the plaintiff brewing company executed a lease of certain premises 
to the defendant providing that "the only business to be carried on in said premises 
is the saloon business." On January 2, 1920, the defendant, contemplating the 
taking effect of the Eighteenth Amendment to the Federal Constitution on the six- 
teenth of that month, tendered a surrender of the premises to the plaintiff, who 
refused to accept them. In an action for rent from January 1920 to October 
1921, held, the plaintiff is entitled to recover only for January rent. Doherty y. 
Monroe Eckstein Brewing Co. (1st Dept 1921) 198 App. Div. 708, 191 N. Y. 
Supp. 59. 

If the use of leased premises is restricted by the terms of the lease to a 
specific use which becomes illegal because of a change in the law, the lessee is 
relieved of his obligations. Brunswicke-Balke-Collender Co. v. Seattle Brewing 
& Malting Co. (1917) 98 Wash. 12, 167 Pac. 58; Adler v. Miles (1910) 69 Misc. 
601, 126 N. Y. Supp. 135; contra, Goodrum Tobacco Co. v. Potts TJiompson 
Liquor Co. (1910) 133 Ga. 776, 66 S. E. 1081. If the lease merely permits such 
use, but does not restrict the lessee to it, he is still bound. Hayton v. Seattle 
Brewing and Malting Co. (1911) 66 Wash. 248, 119 Pac. 739; Harper v. Young 
(1916) 123 Ark. 162, 184 S. W. 447. This distinction between restrictive and 
permissive leases is sound and just. The law, having taken from the tenant 
the only use of the premises permitted him, ought to imply a condition to release 
him. Adler v. Miles, supra (semble) ; Kaiser v. Zeigler (1921) 115 Misc. 281, 187 
N. Y. Supp. 638 (semble) . But a tenant who is free to put the premises to another 
and substantially independent use ought not to shift to the landlord the economic 
burden of finding new tenants. A difficulty arises where there is left for the 
tenant only a necessarily parasitic use for the premises. In holding that the tenant 
was released even though he might still sell cigars and non-intoxicating liquors, 
the instant case is contrary to the weight of authority. O'Byrne v. Henley (1909) 
161 Ala. 620, 50 So. 83; Proprietors' Realty Co. v. Wohltman (N. J. 1921) 112 
Atl. 410. Nevertheless, it represents the better view, as it applies practically, 
rather than literally, the distinction between a restrictive and permissive lease. 
The Stratford v. Seattle Brewing & Malting Co. (1916) 94 Wash. 125, 162 Pac. 
31 ; Kaiser v. Zeigler, supra. 

Negotiable Instruments— Checks — Payment by Cashier's Check As Accept- 
ance.— A depositor telegraphed the defendant bank to pay S $3056.56. The bank 
gave a cashier's check to an impersonator who collected it through another bank. 
In an action against S, the defendant bank was made garnishee. Held, for the 
defendant, since the telegram, being an unaccepted check, gave S no claim against 
the defendant. Southern Trust Co. v. American Bank of Commerce & Trust 
Co. (Ark. 1921) 229 S. W. 1026. 



